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1. We live in a more globalized world in which the states lose their normative power for
regulating transnational private relations'. The ultimate consequence of this is that the
multinational corporations (MNCs) creating their own legal orders?, their own norms?
such as private standards and codes of conduct* for their own behaviour (and their
subcontractors worldwide)®. These ‘transnational private norms’® are enforced through
global supply chain relationships’ and monitored by third party agencies®. Legal
positivism, however, turns ablind eye to norms outside of state law®, and we think that
such a theoretical obstacle impedes progress in addressing global issues of the twenty-
first century such as global poverty, environmental degradation, labour violations and
climate change. Especially today, the MNCs truly act as ‘public’ legislators by laying
down mandatory global rules on environmental protection and labour rightsi®. Their

lawmaking power is broad enough to encompass areas covered by state laws!?.
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2. In this respect, several arguments can be put forward to reject the current state-centric
approach to law in a post-Westphalian age. First of all, it is important to make a clear
distinction between law and state (the state-monopoly on law-making'?) because, from
a historical perspective, law exists before States developed'®. To give a simple
example : the Mesopotamian legal system dates from about 2500 B.C!*, whereas the
emergence of the first sovereign states in Europe dates only from the sixteenth and
seventeenth centuries®®. Additionally, the fictitious link between law and state is a basic
feature of Western European legal traditions'®, which can be explained from the fact
that law outside of the state would preclude the aspirations to justice and equity!’. This
would mean not only that states would protect individuals sufficiently and would secure

their rights!8, but also that mutatis mutandis, only states would make law?*°.

3. However, this kind of assumption is more and more difficult to sustain, especially in a
world in which state is not a monolithic entity empowered with a monopoly of
coercion?®. This raises the fundamental question of what is meant by the state?.
Although traditional international legal theorists attempt to define state on the basis of
socially constructed characteristics, such as ‘territory’, a ‘permanent population’, a
‘government’, and the ‘ability to enter into relations with other states’??, it would be
incorrect to conclude that there is an objective definition of the state?3. This is mainly

because state is a social construction?*, there are different types of states?, each with its
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own interest?® and behaviour?”. From this starting point it is argued that states act like
corporations, while corporations act like states?. Several examples can be given to
illustrate this global trend. First of all, corporations provide public goods (e.g education,
health care, infrastructure etc.)?® and protect people’s citizenship rights*®°. Secondly,
states maximize their incomes through the marketization of their public services®' and
through a massive privatization of their public sectors3?. Thirdly, states make their legal
systems more attractive to investors®, while MNCs make their legal systems more
responsive to the needs of socially sensitive consumers34. These radical changes blur
the distinctions between law and non-law, state and non-state, private and public, local
and global.
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